The opinion in support of the decision being entered today was not witten for
publication and is not binding precedent of the Board.
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ON BRI EF

Bef ore BARRETT, FLEM NG and LALL, Adninistrative Patent
Judges

LALL, Adm nistrative Patent Judge.

DECI S| ON ON APPEAL

This is a decision on appeal under 35 U. S.C. § 134 from
the Exam ner's final rejection of clainms 3 to 21, 24 to 40 and
42
to 44. dainms 1, 2, 22, 23 and 41 have been cancel ed.

The disclosed invention relates to a communication system
supporting a real-time, interactive conmunications with a
renote termnal. The communi cation system conprises a
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plurality of termnals and a resource allocation device. The

resource

al I ocation device conprises a bandwi dth allocation el enent for
al l ocating bandwi dths to a plurality of bandw dth request

el enents and a selecting elenment. The bandw dth request

el ements conprises at | east an audi o bandw dth request el enent
and a video bandw dth request elenment. The audi o bandw dth
request elenent receives audio information fromthe term nals,
generates and transmts an allocation request, and encodes the
audi o information according to the anount of bandw dth

dynami cally allocated by the bandw dth allocation el ement.

The vi deo bandwi dth request el enment receives video information
fromthe termnals, generates and transmts an allocation
request, and encodes the video information according to the
anount of bandwi dth dynami cally allocated by the bandw dth

al l ocation element. The bandw dth allocation el ement receives
t he audi o and video allocation requests and dynam cally
allocates in real-time a portion of the predeterm ned anount

of the total bandwi dth. The selection elenent is controlled
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by the bandwi dth allocation elenent to transmt the bit stream
according to the allocatable bandw dth in a certain order.

The information packets contained in the bit streamare
selectively transmtted through a communication [ink. The
following claimis reproduced to illustrate the invention
further:

44. A resource allocation device which supports
real -tinme, interactive conmmunications between a

| ocal source and a renpte device connected via a
conmmuni cation link, the resource allocation device
conpri si ng:

a plurality of bandw dth request el enents,
wherein at least a first of said plurality of
bandw dt h request elenents (i) receives information
fromthe local source, (ii) generates and transmts
an allocation request for a predeterm ned anount of
a total bandw dth provided by the conmunication |ink
and (iii) encodes said informati on according to a
portion of said predeterm ned anount of said total
bandwi dt h granted by a bandw dth all ocation el enent;

sai d bandwi dth allocation el enent coupled to
said plurality of bandw dth request elenents, said
bandw dth all ocation el ement receives said
al l ocation request and dynam cally allocates said
portion of said predeterm ned anount of said tota
bandw dt h; and

a selecting elenment coupled to said bandw dth
al l ocation el enent and said plurality of bandw dth
request elenments, said selecting el enent receives
said encoded information fromsaid first bandw dth
request elenent and a control signal from said
bandwi dth all ocation elenment to cause said first
bandw dth request elenent to selectively transmt
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sai d encoded i nformati on and ot her encoded
i nformation provided thereto through said
communi cation link to the renote device.

The exam ner relies upon the follow ng references:

Hayano et al. (Hayano) 5,132, 966 Jul . 21, 1992
Buhrke et al. (Buhrke) 5,231, 631 Jul . 27, 1993
Caci 5,392, 223 Feb. 21, 1995

(filed Jul. 29, 1992)

Claims 3 to 21, 24 to 36, and 44 stand rejected under 35
U S.C. 8 103 as being unpatentabl e over Buhrke and Caci.

Clainms 37, 38, 42 and 43 stand rejected under 35 U.S. C
8 103 as being unpatentable Caci in view of Hayano.

Clainms 39 and 40 stand rejected under 35 U.S.C. § 103 as
bei ng unpat ent abl e over Caci, Hayano and Buhrke.

Rat her than repeat the argunents of appellants and the

exam ner, we make reference to the final rejection?, the

1 An anmendment after final rejection was filed as paper no. 9. The
exam ner approved the amendnent and it was entered into the record, see paper
10. Another anendnent after final rejection was filed along with the brief as
paper no. 16. However, we have been unable to | ocate this amendnment and there
does not appear to be anything in the record to indicate that paper no. 16 was
acconpani ed by an amendnment. The examiner is advised to verify the existence
or non-exi stence of the anmendnent which is nunbered as paper no. 16 in the
record. For the purpose of this decision, the clains are being considered
subsequent to the entry of anmendnent C, paper no. 9.
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answer? and the brief?® for the respective details thereof.

OPI NI ON

We have considered the rejections advanced by the
exam ner and the supporting argunents. W have, |ikew se,
reviewed the appellants’ argunments set forth in the principal
brief.

W reverse.

In our analysis, we are guided by the general proposition
that in an appeal involving a rejection under 35 U.S.C. § 103,

an exanm ner is under a burden to nake out a prima facie case

of obviousness. |If that burden is nmet, the burden of going

forward then shifts to the applicant to overcone the prina

2 An exaniner’s answer was filed as paper no. 18 responding to the
principal brief, however, the exanminer did not list any references relied upon
in the answer, see page 3 of the answer. A corrected suppl emental exam ner’s
answer was filed as paper no. 20 correcting the oversight in the prior
exam ner’s answer listing the references relied upon. The corrected
exam ner’s answer still responds to the principal brief as did the prior
answer. Therefore, it is the corrected exanm ner’'s answer, paper no. 20, which
is being considered in this decision.

3 The principal brief was filed on April 2, 1997 as paper no. 13.
However, the clainms in the attached appendi x contai ned incorrect nunbering of
the clains. Therefore, another brief was filed as paper no. 17 on August 1,
1997 containing the correct nunbering of the clainms on appeal. Oher than
that, the appeal brief filed on August 1, 1997, is the sane as the principa
brief filed as paper no. 13. It is paper no. 13 brief which is being
consi dered for this decision since the exam ner has witten her examner’s
answer responding to that brief.
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faci e case

wi th argunment and/or evidence. Cbviousness is then determ ned
on the basis of the evidence as a whole and the relative

per suasi veness of the argunents. See In re Cetiker, 977 F.2d
1443, 1445, 24 USPQ2d 1443, 1444 (Fed. Cir. 1992); Inre
Hedges, 783 F.2d 1038, 1039, 228 USPQ 685, 686 (Fed. Gr

1986); In re Piasecki, 745 F.2d 1468, 1472, 223 USPQ 785, 788

(Fed. Cir. 1984); and In re Rinehart, 531 F.2d 1048, 1052, 189

USPQ 143, 147 (CCPA 1976). W are further guided by the
precedent of our
reviewing court that the limtations fromthe disclosure are

not

to be inported into the clains. In re Lundberg, 244 F.2d 543,

113 USPQ 530 (CCPA 1957); In re Queener, 796 F.2d 461, 230

USPQ 438
(Fed. Cir. 1986). W also note that the argunents not nade
separately for any individual claimor clains are considered

wai ved. See 37 CFR § 1.192(a) and (c); ILn re Baxter Travenol
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Labs., 952 F.2d 388, 391, 21 USPQ2d 1281, 1285 (Fed. Cr
1991) ("It is not the function of this court to exam ne the
clainms in greater detail than argued by an appellant, | ooking
for nonobvi ousness distinctions over the prior art."); Inre
Wechert, 370 F.2d 927, 936, 152 USPQ 247, 254 (CCPA
1967) ("This court has uniformy followed the sound rul e that
an issue raised bel ow which is not argued in that court, even
of it has been properly brought here by reason of appeal is
regarded as abandoned and will not be considered. It is our
function as a court to decide disputed issues, not to create
them”).

Wth the above guidelines we proceed with the anal ysis of
t he three conbi nations of the references bel ow

Buhr ke and Caci

The exam ner rejects claims 3 to 21, 24 to 36, and 44
under this conbination of references at pages 4 to 6 of the

exanm ner’s

answer. After discussing in detail the references

i ndi vidually, the exam ner concludes, id. at page 6, that
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“[1]t would have been

obvious . . . to nodify the function of allocating bandw dth
as disclosed by Buhrke et al. Wth encoding and conpressi ng
the data prior to transfer depending on the all ocated
request ed bandwi dth as di sclosed by Caci to achi eve bandwi dth
ef ficiency o7 Appel I ants argue at | ength against the
references to Buhrke and to Caci at pages 6 to 10 of the brief
and conclude, id. at page 10, that “[t]hus, neither Buhrke nor
Caci_discloses a resource allocation device that (1)

dynam cally all ocates requested bandw dt hs according to
bandw dt hs availability for real-time interactive

communi cations, (ii) encodes the information according to the
dynami cally allocated bandwi dth, and (iii) selectively
transmts the encoded information.” W agree

with the appellants’ position. The exam ner has not shown how
or where in Buhrke, or Caci, or in the conbination, the
request elenments recited in these clains and illustrated in
Figure 4 of the specification are to be found. Thus, we are
of the opinion that the exam ner has not nmet her burden of

establishing a prinma
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faci e case of obviousness to neet these clains. Therefore, we
do not sustain the obviousness rejection of these clains over
Buhr ke and Caci .

Caci__and Hayano

The exam ner rejects clains 37, 38, 42 and 43 under this
conbi nation at pages 6 to 8 of the exam ner’s answer. The
exam ner asserts, id. at page 7, that “[i]t woul d have been
obvious . . . to nodify the bandwi dth all ocation system of a
comruni cati on processor as disclosed by Caci with bandw dth
al | ocation system based on priority as disclosed by Hayano et
al. to achieve high bandwi dth efficiency . . . .” Appellants
argue, brief at page 10, that Caci and Hayano “do not teach,
di scl ose or suggest: (i)dynamcally allocating a sel ected
anount of bandwi dth, (ii) encoding the information accordi ng
to a portion of a predeterm ned bandw dth, (iii) selectively
transmtting the
encoded information, and (iv) a priority paraneter indicating
urgency in receiving a dynam cally all ocated anount of
bandwi dth.” W are persuaded by the appellants’ argunents.

We note that Caci does not disclose, as the exam ner admts,



Appeal No. 1998-0622
Application No. 08/360, 972

any priority attached to the request nessages. The exam ner

uses

Hayano as a teaching for supplying the priority to the

communi cation signals. However, Hayano sinply discloses the
teaching of assigning of a priority level to a packet of
information in a network. Hayano does not disclose a nethod
wherein a priority level is to be used in a video conferencing
network of the type shown by Caci. There is no teaching in
Hayano how a priority level is attached to a request nessage
dependi ng on the avail abl e bandw dth, for the purposes of

vi deo conferencing on an ISDN line. In our view, the exan ner

has not established a prina facie case of obvi ousness to neet

the recited limtations. Therefore, we do not sustain the
obvi ousness rejection of clains 37, 38, 42 and 43 over Caci
and Hayano.

Caci ., Havano and Buhrke

Clainms 39 and 40 are rejected under this conbination of
references. However, since none of the references show or

di scl ose any teaching of the recited limtations discussed
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above,

claims 39 and 40 which depend on claim 37, are also not net by
this conbination. Therefore, we do not sustain the

obvi ousness rejection of clains 39 and 40, over Caci, Hayano

and Buhr ke.

The decision of the exam ner rejecting clains 3 to 21, 24

to 40, and 42 to 44 under 35 U.S.C. §8 103 is reversed.

REVERSED

LEE E. BARRETT )
Adm ni strative Patent Judge )
)
)
) BOARD OF PATENT
M CHAEL R FLEM NG ) APPEALS AND
Adm ni strative Patent Judge ) | NTERFERENCES
)
)
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)
PARSHOTAM S. LALL )
Adm ni strative Patent Judge )

vsh
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BLAKELLY, SOKOLOFF, TAYLOR & ZAFNAN
12400 W LSH RE BOULEVARD

7TH FLOOR

LOS ANGELES, CA 90025
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